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DECI SI ON
PORTER, Menber: These cases are before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on appeal by
Charging Party (Bobby J. Fikes) of the Board agent's parti al
dism ssal of his charges against a school district and an
enpl oyee organi zation. One charge alleged that the Associ ated

Chaffey Teachers Organization (ACT) interfered with the rights



of enployees during an organi zational security election in
violation of section 3543.6(b) and section 3544.9 of the
Educati onal Enpl oynent Rel ations Act (EERA or Act).?! Charging
Party al so appeals the Board agent's partial dismssal of his
charge alleging that the Chaffey Joint Union H gh Schoo
District (Dstrict) discrimnated against and interfered with
enpl oyee rights during the course of an organizational security
el ection held March 10, 1986, in violation of section 3543.5(a)

of EERA 2> Although these cases are derived from separate

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.6 provides, in pertinent
part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

Section 3544.9 provides:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative
for the purpose of neeting and negotiating
shall fairly represent each and every

enpl oyee in the appropriate unit.

2section 3543.5 provides, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to:



charges filed with the Board, they are consolidated for decision
due to their identity of facts and simlarity of issues.
BACKGOUND

ACT is the exclusive representative for the certificated
bargaining unit. In the 1985/86 school year, the D strict and
ACT negotiated a collective bargaining agreenent for the period
commenci ng February 3, 1986. This contract included an
organi zati onal security (or agency fee) provision providing
for an election anong the enpl oyees pursuant to EERA section
3546(a) for the purpose of determ ning whether there existed
sufficient support in the unit for agency fee. The parties
signed a consent election agreenent providing for an agency

fee election to be held March 10, 1986.

At the tine of the election, there were seven high schools
within the Chaffey District. Pursuant to the consent election
agreenment, the agency fee election was held at a single polling
site, a District office within a 3 to 5-mle radius of six of
the high schools, and within 12 mles fromthe seventh high
school. The agreenent provided for the polling hours of

11:30 a.m to 4:30 p. m

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.



On March 10, the day of the election, it rained heavily.
O the 662 certificated enpl oyees eligible to vote, 385
actually cast ballots. This reflected a participation rate
of 58 percent. O the 385 enployees who participated in the
el ection, 231 voted for agency fee and 154 were opposed to it.
The results of the election thus showed that 60 percent of
the total of voters participating approved of organizational
security.

Charging Party offers conparative data of the results of an
agency fee election held three years before, in 1983. At that
time there were only 600 nenbers eligible to vote, and six
schools within the District. Three different polling sites
were available, and polling hours were from 10:45 a.m to
4:00 p.m Five hundred and ten persons cast ballots, reflecting
an overall participation rate of 85 percent; 283 enployees voted
agai nst agency fee (or 55 percent of the total) and 227 voted in
favor of it (45 percent). Thus, organizational security was not
approved.

CHARGE AGAI NST ACT (LA-CO 357)

Al | egati ons

The thrust of Charging Party's allegations against ACT
is that it inproperly orchestrated the enpl oyees' approval of
organi zational security in the March 10, 1986 election. This
was acconplished by a programed effort not to generally

publicize the election but, rather, to selectively informonly



those individuals synpathetic to the concept of agency fee,
as well as to limt the nunber of polling sites and hours.
Charging Party avers that ACT's alleged m sconduct, which had
the effect of obstructing the vote of unit nenbers, constitutes
a prima facie case of discrimnation and interference with the
rights of enployees in violation of EERA section 3543.6(b), as
well as a breach of the duty of fair representation.

- More specifically, Charging Party alleges that ACT
di scrim nated agai nst bargaining unit nenbers by making
mai | i ngs concerning the election only to union nmenbers believed
to be in favor of organizational security.® There was no
notification issued generally by ACT to all bargaining unit
menbers it represented apprising themof the tine, date and
polling place of the election. ACT's intention to conceal the
el ection from certain elenents of its constituency was further

evinced by its omssion of the date of the election from the

]'n his anmendnent to Charge No. LA-CO 357, Charging Party
attached a letter to Associate Superintendent Dean Snothers
witten by unit nmenber Monty Barnes in which a discussion
Barnes had with an ACT official is described. 1In the
di scussion, the ACT official informed Barnes that the union
held a vote concerning whether to adopt a policy of wthhol ding
information regarding the election from teachers not in favor
of agency fee. The policy, which the union officials approved,
involved the preparation of three separate lists: one
contai ning the nanes of teachers who were not nenbers of ACT,
anot her containing the nanes of ACT nenbers likely to vote "no"
on organi zational security, and the third listing the names of
ACT nenbers believed to be supportive of agency fee. Election
notices were sent only to individuals whose nanes appeared on
the third list.



cal endar section of the ACT newsletter. The om ssion was
particularly telling because events immediately preceding
the March 10 election, as well as events occurring after the
el ection, were included in the cal endar.

Charging Party further alleges that ACT inproperly agreed
to terns of a consent election agreenent providing for only one
polling place and limted hours. |In the previous agency fee
el ection, although the District had one |ess high school and
nine percent fewer certificated enployees, there were three
polling sites, as opposed to only one for this election. 1In
addition to the fewer nunber of sites, Charging Party argues
that the polling hours were too short to enable many teachers
to vote, due to their participation in extracurricular
activities. This point was reiterated in declarations of
28 enpl oyees. In the declarations, enployees described how
their required participation in extracurricular activities
extended their workday to the point where, allowng for driving
tinme in the Los Angeles area, they were not able to make it to
the single polling site before it closed.*%

Charging Party additionally alleges that nenbers and

“These declarations were produced by Charging Party in
response to the regional attorney's request, during the course
of her investigation, for evidence substantiating Charge
No. LA-CO 357. Charging Party al so produced statenents signed
by 42 individuals indicating that they did not vote because
they did not see election notices posted pursuant to PERB
Regul ati on 32724 (see fn. 6), or were otherw se not aware of
the el ection.



officers of ACT interfered with enployee rights by renoving
election flyers fromteachers' canpus mail boxes. In an
attachnent, Fikes contends that at |east two ACT nenbers, one
of whomwas an election official, went through teachers' mail
boxes at two canpuses and renoved "vote no" flyers. 1In a
separate attachnent, a teacher (Mnty Barnes) describes a
conversation he had with an ACT official in which the latter
admtted to personally renoving from teachers' nail boxes flyers
urging a "no" vote, because they had not been signed, and were
therefore "illegal" according to District policy.

Regi onal Attorney's Analysis

A conplaint issued only on the allegation that agents
and officers of ACT, without the District's or unit menbers'’
aut hori zation, renoved election flyers from enpl oyees
mai | boxes, thereby interfering with their right to participate
or refuse to participate in the activities of the enpl oyee
organi zation in violation of EERA section 3543.6(b). All other
al | egati ons agai nst ACT were dism ssed. This conplaint, as
well as a conplaint against the District, were issued by the
General Counsel and then consolidated for hearing. The hearing
was stayed pending the Board's resolution of Charging Party's
appeal of the partial dismssals.

Concerning Charging Party's allegation that ACT failed
to adequately informunit menbers of the upcom ng agency fee

election by omtting any reference to the election in its



newsl etter and nmaking selective election information mailings
only to nenbers known to be supportive of agency fee, the
regi onal attorney reasoned that while PERB Regul ati on 32724°
provides for the enployer's conspicuous posting of PERB
el ection notices, additional notice is not required by either
the provisions of EERA or PERB Regul ati ons.

The regional attorney next analyzed Charging Party's
all egation that ACT discrimnated against and interfered with
the rights of enployees by entering into an agreenent which
provided for only one polling place and |limted polling hours
so that sone teachers were unable to vote due to their
participation in extracurricular activities. In dismssing

this allegation, the regional attorney noted that, under the

°PERB Regul ation 32724 provides, in pertinent part:

(a) Wien the Board has determ ned that an
election is required, the Board shall serve
on the enployer and the parties a D rected
El ection Order containing specific
instructions regarding the conduct of the
el ection. The Board nmay approve a Consent
El ection Agreenent of the parties regarding
the conduct of an el ection.

(b) Thereafter, the Board shall serve a
notice of election on the parties. The
notice shall contain a sanple ball ot,

a description of the voting unit, and
information regarding the balloting
process. Unless otherwi se directed by the
Board, the enployer shall post such notice
conspi cuously on all enployee bulletin
boards in each facility of the enployer in
whi ch nenbers of the described unit are
enpl oyed.



terms of the consent election agreenent, the polling hours were
[imted to the hours 11:30 aam to 4:30 p.m She reasoned that
the Board agent's approval of the single polling |ocation and
[imted polling hours indicated that such were sufficient for
a fair election, at least in the best estimation of the PERB
agent. Thus, ACT's agreenent to the terns of the consent
el ection agreenent could not be construed as being violative
of EERA.

Wth respect to Charging Party's allegation that ACT failed

to fairly represent enployees by agreeing to the consent

el ection agreenent providing for only one polling place and
[imted hours, the regional attorney observed that the Board
agent's approval of the agreenment would probably preclude a
finding of breach the duty of fair representation.” Further;
there was no showing that the union, in consenting to the terns
of the agreenent, did so for arbitrary, discrimnatory or bad
faith reasons. In reaching her conclusion, the regiona
attorney discounted the significance of the statenents of 28
enpl oyees who contended that they were unable to vote due to
their required participation in extracurricular activities.
Anal ogi zing to the |law regarding the resolution of challenged
ball ots in contested el ections pursuant to Regul ation 32732, 6

the regional attorney concluded that 28 enployees did not

°PERB Regul ation 32732 provides, in pertinent part:



represent a sufficient nunber to affect the outcone of the
el ection.
CHARGE AGAI NST DI STRICT (LA-CE-2363)

Al'| egati ons

The charge filed against the District contains allegations
simlar in content to the ones in the charge agai nst ACT.
Charging Party alleges that the D strict failed to nmake
announcenents of the election tinme, date and polling place, and
instructed site admnistrators not to make announcenents. Fikes
also alleges that the District, acting "in concert” wth ACT,
entered into a consent election agreenent containing polling
hours too short in light of the unit menbers' significant
participation in extracurricular activities, and al so containing
an insufficient nunber of polling sites.” Further, the D strict
failed to maintain PERB notifications on bulletin boards, in
that PERB el ection notices were often m ssing or covered.

Thus, alleges Charging Party, the District violated EERA
section 3543.5(a) by interfering with the enpl oyees' exercise

of rights under the Act and by discrimnating against them

(a) In an on-site election, a Board agent
or an authorized observer may challenge, for
good cause, the eligibility of a voter.

- - - - - - - - - L] L] - - - * - - L] - - - -

(c) VWhen sufficient in nunber to affect
the outcome of an el ection, unresolved
chal | enges shall be resolved by the Board.

10



Regi onal Attorney's Analysis

Wth respect to Fikes' charge against the District, a
conplaint issued on the allegation that the District failed to
mai ntai n conspi cuously posted (PERB) Notices O Election on
enpl oyee bulletin boards at various high schools, thereby
interfering wwth the enployees' right to participate or refuse
to participate in the activities of enployee organizations in
viol ation of EERA section 3543.5(a). In dismssing the
remai nder of the allegations, the regional attorney's analysis
was virtually the same as that used in her dismssal of simlar
al | egati ons agai nst ACT.

Concerning the allegation that the District violated
EERA by failing to make announcenents about the election to
teachers, and instructing its site admnistrators not to nake
announcenents, the regional attorney reasoned that, while
PERB Regul ation 32724 prescribes the District's mandatory
requi renent to post PERB el ection notices, it does not inpose
addi ti onal obligations concerning notice on the District.

Thus, although parties are free to give notice in addition
to what is prescribed in PERB Regul ation 32724, they are not

obligated to do so.

Wth reference to the District's alleged discrimnation
against and interference with the rights of enployees by its
assent to an el ection agreenent providing for unreasonably

limted polling times and | ocations, the regional attorney again

11



relied on the Board agent's approval of the consent election
agreenent as sufficient to negate a finding that the District's
conduct may have been violative of EERA

DI SCUSSI ON

St andi ng
At the outset, we find that Charging Party, Bobby J. Fikes,

has standing to file his charges against ACT and the District.
(EERA, sec. 3541.5(a).) The dissent argues that, because the
charges fail to allege that Fikes personally did not know of
the election, or was otherw se unable to vote, he suffered no
harm and, accordingly, has no standing. W disagree. The
gravaman of Fikes' allegations is that ACT and the District
inmproperly restricted voters' access in the agency fee el ection,
thereby skewing the results of it. Assumng the truth of such
al | egati ons, whether or not Fikes voted does not affect his
standing to bring this charge inasmuch as the opportunity to
vote in a "rigged" election is really no opportunity at all.
Mor eover, the dissent's position fails to recognize the
i nportance of conducting agency fee elections with credibility
and integrity. Wen such essential ingredients are justifiably
perceived by the unit to be lacking, there is a grave risk that
enpl oyees will |ose confidence in election procedures, as well
as becone denoralized by the conduct of parties to an el ection.
Al t hough such harmis not directly quantifiable, it is of the

very sort that contributes to the instability of bargaining

12



rel ati onships. Thus, we have no difficulty in concluding that
Fi kes does indeed have standing.’
CHARGE AGAI NST ACT (LA-CO 357)

| nterference

One of the primary argunents in the charge against ACT is
that the organization, by its alleged conduct, interfered with
the rights of enployees in the organizational security election.
In issuing a conplaint against ACT, the regional attorney
consi dered significant only Charging Party's allegation that ACT
officers, without the District's or unit menbers' authorization,
renoved el ection flyers from enpl oyees' mail boxes. While the
latter is sufficient to justify finding a prinma facie case of
interference, the regional attorney also should have issued a
conplaint on the basis that, under the totality of circunstances
all eged, ACT interfered with the rights of enployees in the

organi zational security election. (State of California

(Departnents of Personnel Adm nistration, Mntal Health, and

Devel opnental Services) (1985) PERB Decision No. 542-S.)

In State of California (Departnents of Personne

Adm ni stration, Mental Health, and Devel opnental Services),

‘cur dissenting colleague cites one PERB deci sion,
Ri verside Unified School D strict (Petrich) (1986) PERB
DECi ST on NO. 5b6Za, 1 n support of his argunent that Charging
Party |acked standing to file the charges at issue. In
Ri verside, the charging party, a daytine enployee, attenpted to
chalTenge an action of nmanagenent which solely affected night
shift enployees. W find the facts of Riverside wholly
di stingui shable from those of the instant case.

13



supra, this Board specifically rejected an analysis involving
the assessnent of "each factual allegation contained in the
charge as if it were singularly being offered as evidence of
a prima facie violation.” (P. 3.) The Board explained, in
| anguage we consider apposite to the instant case:

[T]he critical inquiry is whether the factua

allegations set forth in the charge, if true,

woul d lend support to the legal theory that

the Charging Party puts forth. Each

i ndi vidual factual assertion need not stand

al one as conduct violative of the Act but,

rather, the totality of circunstances nust

be considered. Thus, in the instant case,

the individual factual allegations dism ssed

by the regional attorney mnmust be considered

in light of those aspects of the charge upon

whi ch a conpl aint issued and which the

regional attorney found sufficient to state

a prima facie case.

(Pp. 3-4.)

W believe that the regional attorney erred in her analysis
of each of Charging Party's allegations in isolation and, then,
in issuing a conplaint only on the basis that ACT interfered in
the election by its alleged renoval of election notices from
unit nmenbers' mail boxes. Fikes' charge, when read in its
entirety, references an entire course of conduct cul m nating,
he states, in the obstruction of voters fromparticipating in
the election. W find it appropriate to read Charging Party's
avernment concerning ACT's fornulation of a consent election

agreenment together with its alleged plan to selectively notify

14



only those unit nenbers believed to approve of agency fee, 88
and to renove election flyers from enpl oyees' mail boxes.
EERA section 3543 provides, in pertinent part:

Public school enployees shall have the

right to form join and participate in

the activities of enployee organizations

of their own choosing for the purpose of
representation on all nmatters of enployer-
enpl oyee relations. Public school enployees
shall also have the right to refuse to join
or parficipate 1n the activities of enployee
organt zatrons. . . . [Enphasis added.]

Wil e EERA section 3543 guarantees the right of enployees
to form join and participate in the activities of enployee
organi zations, no less significant is its protection of the
right to refuse to participate in such activities. Although
the latter right —at least with respect to paynent of agency
fees —nust yield to the outcone of an organizational security
el ection at which the electorate expresses a preference for

agency fee, this should not be the rule if the election's

%W reject the dissent's position that, because ACT had
"no duty to act," the Board cannot consider Charging Party's
all egation pertaining to ACT's selective election information
mai | i ngs under a totality of circunstances analysis. Although
EERA does not place upon unions the affirmative duty to
publ i cize upcom ng elections, it does inpose upon themthe
general obligation not to inproperly influence the outcone of
them The allegation which our colleague would dismss is
intimately related to Charging Party's legal theory that ACT,
by engaging in an alleged course of conduct, interfered with
unit nenbers' participation in the agency fee el ection

15



outcome were secured by inproper conduct.® Indeed, to the
extent that ACT, through its inproper conduct, sought to
i nfluence the outcone of the election, Charging Party's agency
fees and those of others simlarly situated were extracted on
the false condition of a fairly conducted election. Thus, ACT s
al l eged m sconduct interfered wwth Charging Party's "right to
refuse to join or participate in the activities of enployee
organi zations" in violation of EERA sections 3543.6(b) and 3543.
Further, EERA section 3546 provides, in pertinent part:

(a) An organizational security arrangenent,

in order to be effective, nust be agreed

upon by both parties to the agreenent. At

the tine the issue is being negotiated, the

public school enployer may require that the

organi zational security provision be severed

from the remai nder of the proposed agreenent

and cause the organi zational security
provision to be voted upon separately by

°The U.S. Supreme Court, in Chicago Teachers Union, Local
No. 1 v. Hudson, et al (1986) 475 U S. 2927 189 L. Ed. Z2d 2327,
recogni zed that requiring nonunion enployees to support their
col l ective bargaining representative, by conpelling the paynent
of dues, has a decisive inpact upon their First Anmendnent
rights. Nonetheless, the Suprene Court rejected the claim
that it was unconstitutional to require nonunion enployees, as
a condition of enploynent, to pay a fair share of the union's
cost of negotiation and adm nistration of the collective
bar gai ni ng agreenent. (See al so Abood v. Detroit Board of
Education (1986) 431 U.S. 209 [97—SCr. 1782Zf.) The suprene
Court—Tm Hudson, however, recognized the necessity of basic
procedur alF—safeguards in the collection of nonnmenbers' dues
SO as to mnimze the inpingenent upon their First Amendnent
rights. By analogy, an organizational security election nust
be conducted in such a manner as to afford enpl oyees a
reasonabl e opportunity to exercise their franchise |est
nonmenbers' constitutional rights are inpinged upon w thout
even the true assent of enployees in the unit.

16



all nmenbers in the appropriate negotiating
anirt . . Upon such a vote, the

organi zational security provision wll
beconme effective only if a majority of those
menpers of the negotiating unit votlng

approve the agreenent. [Enphasis added.]

As is apparent from the |anguage of section 3546, if
organi zational security is to prevail during an agency fee
el ection, a majority of those nenmbers of the negotiating unit
voting nust approve of it. Section 3546 contains at |east an
inmplicit requirenment of good faith in the conduct of the
el ection. The inportance of this requirenent is underscored
by the facts alleged in this case. Wile a technical mgjority
of those voting may indeed have approved of organizati onal
security, their vote does not equal the "mgjority" contenpl ated
by the statute if others perceived to vote a different way
were obstructed from doing so. Inasnuch as the validity of
organi zational security rests upon the existence of a properly
run election reflecting the preference of a mgjority of those
voting, Charging Party alleged a prinma facie case of
interference with the right of all nenbers of the unit to
participate in an organi zational security election where, at
the very | east, essential denocratic procedures should have
been respected. Accordingly, Charging Party alleged a prina

facie violation of EERA sections 3543.6(b) and 3546, 2010

Al ternatively, Charging Party also may have alleged an
i ndependent viol ation of EERA section 3546. CGovernnent Code
section 3541.3(i) grants the Board the power to "investigate

17



DUTY OF FAI R REPRESENTATI ON (DFR)

W al so reverse the regional attorney's conclusion that
Charging Party failed to allege a prina facie case of breach of
the duty of fair representation. Charging Party's allegations
concerning ACT's selectively informng unit nenbers of the
upcom ng agency fee election, as well as its fornulation of
a consent election agreenent having the inevitable effect of
obstructing a |large nunber of teachers fromvoting, are
sufficient to warrant, when considered in the totality of
ci rcunstances alleged, the issuance of a conplaint. (State of

California (Departnents of Personnel Adm nistration, Mental

Heal t h, and Devel opnental Services, supra.)

In reaching our conclusion that a conplaint should issue on
Charging Party's DFR all egation, we disapprove of the regiona
attorney's analysis regarding PERB Regul ati on 32724. She
reasoned that, inasmuch as Regul ati on 32724 provi des for
posting of official PERB el ection notices by the enployer,
ACT's conduct was not prima facie violative of EERA because
it had no obligation to notify unit nmenbers of the el ection.

Such anal ysis, however, ignores the real issue pled by Charging

unfair practices or alleged violations of [the] chapter, ..
(Enphasi s added.) Further, case |aw has established that this
Board has the power to renedy violations of EERA in addition
to those specified pursuant to sections 3543.5 or 3543.6.
(Conpton Unified School District (1987) PERB Oder No. |R-50;
LeeRk v —vashington Uni fTed sScnool District (1981) 124 Cal . App. 3d
43, 48-53, hg. den.; Link v. Antioch Unified School D strict
(1983) 142 Cal . App. 3d™765, 768-709.)

18



Party — nanely, whether ACT, by selectively informng certain
unit nmenbers of the upcomng election in an attenpt to influence
the outconme of that election, breached the duty of fair
representation owing to all unit members. !

The Board recognizes a union's strong interest in conducting
a free and vigorous canpaign in which it is able to robustly
pronote itself in becomng or maintaining its position as
the exclusive representative. (Cbviously, such advocacy is
intrinsically related to a union's very survival. Wile sonme
forms of such electioneering are |lawful, we note a qualitative
difference in a situation where the exclusive representative
engages in conduct, not to influence the choice of the voter
but, rather, to deprive the voter of the physical opportunity
to vote. Further, we enphasize that the instant case occurs
within the context of an agency fee election. The exclusive
representative, in the course of an agency fee election, is
under a statutory duty not to discrimnate anong nenbers of

the unit —particularly where the subject of the selective

llThe dissent systematically characterizes Charging
Party's allegations against ACT (as well as those against the
District) as falling within the rubric of a "failure to act."
W agree wth the dissent's underlying proposition that a
failure to act cannot constitute an unfair practice unless
there exists a threshold duty to act. However, we reject the
di ssent's position that this is a true "failure to act" case.
Charging Party's avernents, for the nost part, allege
affirmative conduct on the part of ACT and the District. One
obvi ous exanple of such is ACT's alleged mailing of election
i nformati on panphlets only to unit nenbers perceived to be
supportive of agency fee.

19



treatnment vitally concerns those persons agai nst whom the union
is discrimnating. Inasnuch as Charging Party all eges that
ACT's selective election information mailings were part and
parcel of its plan to exclude sone teachers from participating
in the election, we find this factual allegation relevant to
our analysis of whether Charging Party has stated a prinma facie
case of breach of the duty of fair representation.

The EERA places on exclusive representatives a statutory
duty to represent all enployees in the negotiating unit.

(SElU, Local 99 (Kimmett) (1979) PERB Decision No. 106.) EERA

section 3544.9 provides:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative
for the purpose of neeting and negotiating
shall fairly represent each and every

enpl oyee in the appropriate unit.

In Cakland Unified School District (1978) PERB O der

No. Ad-48, the Board st ated:

The exclusive right to represent enployees
in a designated unit carries with it
concom tant obligations and potenti al
[iabilities. These include the duty

of conducting good faith negotiations,
representing enployees in grievances and
general ly speaking to-their interest on al

Metters winin tne SCUpE (o) S épl esentati on.
(Pp. 9-10, enphasrs added.)

EERA section 3543.2, which delineates EERA' s scope of
representation, expressly recognizes "organizational security
pursuant to section 3546" as being wthin scope.

The duty of fair representation is not, of course,

20



all-inclusive. It does not extend to those union activities
which do not directly involve the enployer or which are
strictly internal union matters, unless such internal union

t12

matters have a substantial inpac on the enpl oyees’

relationship with the enployer. (SEIU, Local 99 (Kimett),

supra; Rio Hondo College Faculty Association (Furriel) (1986)

PERB Deci sion No. 583.)

W flatly reject the dissent's contention that a unit-w de
organi zational security election is an internal union matter
and that the duty of fair representation should, therefore,
not attach to ACT's conduct in connection therewith. EERA
section 3540.1(i)(2) defines organizational security as "[a]n

arrangenent that requires an enployee, as a condition of

conti nued enpl oynent, either to join the recogni zed or

certified enpl oyee organi zation, or to pay the organization
a service fee . . . ." (Enphasis added.) Mbreover, EERA
section 3543.2, which delineates EERA' s scope of
representation, expressly includes "organizational security"

within the neaning of "terns and conditions of enploynent." As

12ye 2\, t 00, share our dissenting colleague's interest in
devel opi ng a coherent and consistent body of law. The dissent's
application of the "substantial inpact" test to define which
matters are strictly internal union affairs is not supported
by our precedent. On the contrary, whether an itemhas a
substantial inpact on the enployees' relationship with the
enployer is at issue only once there has been nade the
threshold determnation that the matter is an internal union
one. (SEIU, Local 99 (Kimett), supra, p. 8.)
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a term and condition of enploynent, organizational security
directly and integrally involves the enployer. This is
envinced not only by its express enunmeration in EERA's scope
provi sion, but also by the fact that "an organi zati onal
security term of a collective bargai ning agreenent shal
'becone effective' only upon agreenent by the enployer and
bargai ning representative and, where requested by enpl oyer,
ratification by a majority of the bargaining unit."

(San Lorenzo Education Association v. WIlson (1982) 32 Cal. 3d

841, 846; EERA secs. 3543.2, 3546.)

We further expressly disavow the dissent's position that
unit nenbers are protected fromarbitrary, discrimnatory and
bad faith conduct concerning an agency fee provision only when
such conduct occurs at the bargaining table. The genesis of
the organi zational security election at issue was the parties’
negoti ated agreenent containing an agency fee provision.

The duty of fair representation attaches not only to the
negoti ation of a collective bargai ning agreenent, but also
to its admnistration and inplenentation.

ACT's conduct, when considered in the totality, is
sufficient to state a prima facie case of breach of the duty
of fair representation. Contrary to the regional attorney's
conclusion that ACT's conduct was not notivated by arbitrary,
discrimnatory or bad faith reasons, we find that the

all egations on their face provide sufficient evidence of
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discrimnatory notive to justify for this nmatter to go to
hearing. Wiile ACT may not have an EERA-inposed affirmative
obligation to generally notify its constituency of the upcom ng
el ection, ACT's alleged schene of selectively informng its
constituency, with the goal of influencing the outcone of

the election, is an inportant factor to be weighed in the
determ nation of whether, in the totality of the facts, a
prima facie case has been alleged. The fact that ACT's schene
was allegedly part of a conprehensive plan of differentiating
bet ween ACT nenbers and nonnenbers al so gives rise to the
possi bl e inference of arbitrary treatnment and discrimnation
by the exclusive representative. ACT s conspicuous om ssion
of any reference to the election in its published cal endar of
upcom ng events is yet another fact from which bad faith can
be inferred. Further, ACT's nmethod of selectively informng
teachers of the election takes on an increased significance
when viewed in light of its alleged tanmpering with unit nenbers'
mai | boxes in order to renove "Vote No" panphlets, as well as
its formulation of the terns of the consent el ection agreenent
having the inevitable effect of obstructing unit participation
in the el ection.

Concerning the consent election agreenent, we reject the
regional attorney's analysis that the Board agent's approval of
it was sufficient to preclude a finding of breach of the duty
of fair representation. Even looking no further than the terns

of the consent election agreenent, there are several unresolved
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i mportant questions: Wy did ACT agree to such limted polling
| ocations and hours for the 1986 el ection, despite a substantial
increase in certificated personnel and a new school site in the
District? Further, why was ACT not aware of the fact that many
unit nenbers were required to participate in extracurricul ar
activities, which made it difficult, if not inpossible, for
them to | eave canpus and vote? In short, we cannot find that
the Board agent's approval of the consent election agreenent
was sufficient to imunize ACT froma finding of a breach of
the duty of fair representation.

In addition, we disagree with the regional attorney's
anal ogy to the resolution of challenged ballots in contested
el ections. The regional attorney appeared to dismss the
significance of the 28 statenents of enployees unable to vote
due to their work hours, on the ground that their votes would
not have affected the outcone of the election anyway. W
di savow the requirenment of an outcone determ native voting
standard in order to state a prim facie case of breach of the

duty of fair representation within the present context.®--

131t is interesting to note that when the 28 potenti al
votes of individuals who were unable to vote, due to conflicting
extracurricular activities, are conbined with the 42 potenti al
votes of persons who did not vote because they did not see the
posted el ection notices, the total (70 votes) theoretically
coul d have affected the outconme. For exanple, if these 70 votes
are added to the nunber of actual participants in the election
(385) for a total of 455, the requisite 51 percent to approve
agency fee would have been 232 votes. In the actual election,
however, only 231 persons approved agency fee.
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CHARGE AGAI NST EMPLOYER (LA- CE- 2363)

A conplaint was issued on the allegation that the District,
by its failure to maintain conspicuously posted el ection
notices on enployee bulletin boards, interfered with the
"enpl oyees' right to participate or refuse to participate in
activities of enployee organizations in violation of Governnent
Code section 3543.5(a)." Simlar to our analysis of the charge
against ACT, we find that the regional attorney erred by not
al so issuing a conplaint based upon interference under an
anal ysis considering the totality of circunstances alleged.

(State of California (Departnents of Personnel Adm nistration,

Mental Heal th, and Devel opnental Services, supra.)

For exanple, the regional attorney attached no weight to
Charging Party's factual allegation that the D strict gave
specific instructions to its site admnistrators not to make
announcenents. \Wile these facts alone are not sufficient to
state a violation of EERA, they should not be divorced from the
context in which they arose. Nanely, the District allegedly
failed to fulfill even EERA's rudinmentary notice posting
requirenent. One may reasonably draw the inference that the
District did not want unit nmenbers to know of the election
in light of its failure to adequately post election notices,
conbined with its instructions to site admnistrators to remain
mute about it. This alleges nore than a sinple failure to act,

as has been asserted by the dissent.
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Simlarly, the regional attorney erred in dismssing
Charging Party's factual allegation that the D strict interfered
with the rights of enployees by helping formulate the terns of
the consent election agreenment which drastically limted voter
participation. Again, the Board agent's nere approval of the
ternms of the consent election agreenent is insufficient to
i mmuni ze the District frompotential liability under EERA for
interfering with the rights of enployees in the agency fee
el ection.

Further, the regional attorney failed to consider Charging
Party's factual allegation that ACT and the District acted
collusively to achieve the approval of agency fee. In fairness
to the regional attorney, only on appeal did Charging Party
attenpt to substantiate his allegation in Charge No. LA-CE-2363
that the District acted "in concert” wth ACT in failing to
provi de accessible polling places. Such allegations submtted
on appeal were that nost of the District's trustees received
substanti al canpaign contributions from ACT and ot her
CTA-affiliated unions. Although it is not appropriate to now
consi der such facts, they are not essential in order to state
a prima facie case of collusion. The terns of the consent
el ection agreenment nust be considered in light of Charging
Party's allegations concerning the geographical |ocation of
the schools and the unit menbers' substantial participation

in extracurricular activities. Wen its terns are accordingly
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viewed in the entire factual context, ACT and the District's
collaboration in their formulation provides sufficient evidence
of collusion to warrant this allegation being considered at
hearing as well.

In short, the regional attorney was correct in issuing a
conpl aint based upon the District's interference with the rights
of enployees in connection with its failure to adequately post
and maintain election notices. However, we conclude that she
erred in not finding a separate prima facie case of interference
based upon the totality of circunstances. That is, the
conpl ai nt shoul d have enconpassed the District's entire course
of conduct during the 1986 organi zational security el ection.
This would include not only the District's failure to maintain
el ection notices, but also its instructions to site
adm ni strators not to announce the election, as well as the
District's collaboration with ACT in fornulating the terns of
the consent election agreenent having the reasonably probable
effect of restricting voter participation in the agency fee
el ection. Further, for the sanme reason that would find that
Charging Party alleged a prima facie case of ACT's interference
with the rights of unit nmenbers in violation of EERA sections
3543. 6(b) and 3546, we also find that Charging Party alleged
the District's prinma facie violation of EERA sections 3543.5(a)

and 3546.
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Renedy

Qur decision, of course, stands only for the proposition
that Charging Party has alleged a prima facie case against ACT
and the District. Therefore, any discussion concerning the
avai lable renmedy is premature. Nonetheless, we consider it
appropriate to briefly address our dissenting colleague's
concerns regarding such.

The dissent argues that filing objections pursuant to PERB
Regul ation 32738 is the exclusive nmeans by which an el ection may
be set aside in the event of serious m sconduct in connection
therewith. Inasmuch as Fikes did not have standi ng pursuant
to PERB Regul ation 32738 to file an objection, and the parties
that were entitled to do so did not, the renmedy of rescinding
the election is not available |lest Regulation 32738 be rendered
a "nullity." W disagree.

In renmedying unfair practices, the Board is enpowered by
our Legislature to "take such action . . . as the board deens
necessary to effectuate the policies of [EERA]." (Sec.
3541.3(i).) It is thus self-evident that EERA does not excl ude
the setting aside of an election as an available remedy within
the context of an unfair practice in an election setting. Nor
is there a conflict between EERA section 3541.3(i) and PERB
Regul ati on 32738. Even assum ng, arguendo, as the dissent
inplies, the existence of an indirect conflict, a PERB

regul ation dealing with the filing of objections to an el ection
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may not circunscribe this Board' s broad renedi al powers vested

by statute over unfair practices.

ORDER

The partial dismssals in Case No. LA-CO 357 and Case
No. LA-CE-2363 are REVERSED, and the CGeneral Counsel is

directed to issue conplaints consistent with this Decision.

Menber Shank joined in this Decision.

Menber Craib's concurrence and di ssent begins at page 30,.
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Menber Craib, concurring and dissenting: Before addressing
the sufficiency of the dismssed allegations, there is a
threshol d issue which nmust be dealt with. The charging party
in this case is an individual, Bobby J. Fikes (though he clains
on appeal that the charge is in the nature of a class action).
He conplains that the right to vote in the agency fee election
was interfered with by both the District and by ACT, to a
degree rendering the election invalid.

M/ review of the record, in particular the charges and the
attachments thereto, has revealed that nowhere has Fikes
all eged that he was unaware of the election and thus unable to
vote. In one of the numerous individual statenments attached to
t he anended charge agai nst ACT, John C. Freynuel |l er decl ared
that he was able to vote only because he ran into the charging
party at 12:50 p.m on the date of the election and the
charging party informed himof the election. Wile this
statenment, if accurate, does not confirmwhether Fikes was able
to vote, it does reflect that he was aware of the election for

at least a short tine before its concl usion.

It is axiomatic that a claimant, to have standing, mnust
have been harmed by the alleged unlawful conduct. For exanple,

in Riverside Unified School District -(Petrich) (1986) PERB

Deci sion No. 562a, the Board held that the charging party had
no standi ng because he was personally unaffected by the alleged

unil ateral change. See, generally, Wtkin, California

Procedure (3rd Ed. 1985) vol. 3, section 44. This is, of
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course, true whether a charge is brought by an individual or in
a representative capacity. Since the charge as now witten
fails to allege that Fikes was harned by the alleged conduct,
the entire charge, including that portion on which a conpl aint
has al ready been issued (that portion of the case is being held
i n abeyance pending our review of the partial dismssal), nust
be dism ssed. As discussed below, | would dismss with |eave
to anend so that Fikes may properly allege that he was

personal |y harmed or add a party who was.

Normal |y, a party is alerted by the Board agent processing
the charge if it is deficient in some manner, and an
opportunity to amend is afforded (see PERB Regul ation 32621).

Di scretion to all ow post-conplaint amendnents is afforded by
Regul ation 32647. Here, the record does not reflect that Fikes
was ever apprised that there was a deficiency in his charge
with regard to standing. Consequently, it would be unfair and
i nconsi stent with nornmal PERB processes to refuse to allow

Fi kes the opportunity to correct the deficiency.

Assum ng Fikes is unable to establish his standing to file
the charge, it would be appropriate to allow a substitution of
parties, even though the statute of limtations has run. As
with other types of anendnments to pleadings, under California
law a policy of liberality is applied to the substitution of
parties. \Were a conplaint does not state a cause of action in
the naned plaintiff, but an amended conplaint with a

substituted party would restate an identical cause of action,
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such an anendnent is freely allowed. See, generally, Wtkin,

California Procedure (3rd Ed. 1985) vol. 5, section 1150; and

see Klopstock v. Superior Court (1941) 17 Cal.2d 13; Jensen v.
Royal Pools (1975) 48 Cal .App.3d 717. Anendnents are

di sal | oned where they seek (after the statute of limtations
has run) to add a wholly new cause of action based on a

different set of facts. Klopstock, Jensen, supra.

Here, Fikes has clearly stated a claim (subject to the
[imtations discussed below) as to those who could denonstrate
that their opportunity to vote in the agency fee election was
interfered wth by the alleged conduct of the D strict and
ACT. Were he unable to proffer an anmendnent that would
establish his standing to file the charge, the charge woul d
nonet hel ess be identical if it were anmended to include a
substituted party who did have standing. W would sinply have
a situation where the wong person originally filed the
charge. In ny view, the authorities cited above instruct that,
in such circunstances, |eave to anend to substitute a new
charging party (or parties) should be granted. | now turn to
the issue of the sufficiency of the allegations dismssed by

the regional attorney.

| agree that approval of the consent el ection agreenent by
a Board agent does not insulate the parties from charges based
on the content of the agreenent. Theoretically, a Board agent
m ght approve a flawed agreenent due to an innocent m stake or

an error in judgnent. The flawed character of the agreenent
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woul d nevertheless remain the creation of the parties and they
shoul d not be absolved of all responsibility. 1In this case,
the agreenent provided for only one polling place, open from
11:30 aam to 4:30 p.m, in a nmulti-canmpus district. Arguably,
such restricted hours could have interfered with enpl oyees'
ability to vote in the agency fee election. Therefore, | agree
with the magjority that this allegation states a prima facie
case of interference against both the D strict and ACT which
should go to hearing.

However, | nust part conpahy with the remainder of the
maj ority opinion because the allegation concerning the
agreenment itself is the only one which should be added to the
conplaint as an actionable claim The remaining allegations
were properly dism ssed because,” as a matter of |aw, they
cannot constitute actionable clainms, regardless of the
surroundi ng circunstances or the intent of the District or
ACT. At nost, these factual allegations nay be used as
evidence in support of those allegations which describe

acti onabl e conduct. In a radical departure from established

principles of law, the majority would find a failure to act
unl awful even where there was no duty to act in the first place.

The All egations Against the D strict

The remaining all egations against the District are that it
failed to make announcenents about the agency fee el ection and
instructed its site admnistrators to nmake no announcenents.

Pursuant to PERB Regul ation 32724(b), the D strict had the duty
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to post PERB-provided notices of the election (see majority-
opinion, fn. 6). Neither the statute nor PERB regul ati ons
create any additional duty to publicize the election. The
majority admts as much when it concedes that "these facts
alone are not sufficient to state a violation of EERA "
However, the majority goes on to state, in essence, that the
failure to nmake additional announcenents may be unlawful if
notivated by a desire to restrict the opportunity to vote. The
majority concludes that all of the allegations should be added
to the conplaint based upon a totality of the circunstances
anal ysi s.

It is a fundanental principle of law that a failure to act
is not unlawful unless there is a duty to act. This is, of
course, a well-known tenet of tort law (see, generally, Wtkin;

Summary of California Law, 8th Ed. (1974), vol. 4, sections

5-6) and is equally applicable in the |abor |law context. See,

e.g., Florida Mning & Materials Co.. v. NLRB (5th Cr. 1973)

481 F.2d 65 [83 LRRM 2793], enforcing 198 NLRB No. 81 [80 LRRM
1848], cert, denied (1974) 514 U.S. 990 [85 LRRM 2711] (no
interference with fair election by failure to disclose

i nformati on where no duty to disclose); accord, Bokum Resources

Corp. v. NLRB (10th Gir. 1981) 655 F.2d 1021 [107 LRRM 3230]

enforcing (1979) 245 NLRB 84 [102 LRRM 1390]. Put another way,
the harm if any, which flows froma failure to act may be
attributable only to those who had a duty to act. In this

case, the District cannot be held responsible for sone

34



enpl oyees' |ack of know edge of the election due to its failure
to take action to publicize the election beyond that which is
required by PERB regul ations.

Further, the District's state of mnd is of no rel evance.
A desire to restrict voting opportunities does not create a
duty to publicize the election that does not otherw se exist.
At nost, such a state of mnd is nothing nore than "aninus in
the air." Certainly, the mgjority would not argue with the
proposition that aninus itself is not unlawful. Only where
such aninus results in sonme action or effect that breaches a

duty is it deened unlawful. See, e.g., Los Angeles Unified

School District (1988) PERB Decision No. 659; Resistance

Technol ogy, Inc. (1986) 280 NLRB No. 177 [122 LRRM 1321];

Peerl ess; " Inc. v. NLRB (7th Cir. 1973) 484 F.2d 1108 [83 LRRM

3000], enforcing 198 NLRB 982 [81 LRRM 1472].

The District could not, of course, actively restrict voting
opportunities, because such action would breach its duty not to
interfere with the enployees' right to vote in the election.

(EERA sections 3543.5(a), 3543, 3546.)! This is why the

YI'nterestingly, pursuant to section 3546, the enpl oyees
are provided the right to vote on the agency fee provision only
if the enployer insists on such a vote.” Nevertheless, once
such a vote is required, the enployer certainly has the duty
not to interfere with the vote!:

The majority's finding that an "independent violation" of
section 3546 as stated is unnecessary because any rights
provided by that section are actionable through either section
3543.5 or section 3543.6, as those sections prohibit
interference with "rights guaranteed by this chapter.” Wile
the Board may renedy violations of the statute which do not
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al l egation concerning the failure to maintain PERB-provided
notices was properly included in the conplaint by the regiona
attorney and why the allegation concerning the consent election
agreenent should al so be included.

Waile the majority concedes that the failure to further
publicize the election is not itself unlawful, it insists that,
when viewed together with the other allegations (i.e., in the
"totality"), the entire course of conduct could be unl awful .
The majority fails to recognize that the lack of a duty to
further publicize the election precludes finding the District's
failure to make announcenents unlawful, whether viewed in
insolation or in the "totality." It is true that in certain
contexts, including interference and refusal to bargain in good
faith cases, an isolated action may not itself be sufficient to
constitute a violation, though several such actions taken
t oget her could be sufficient.

In the bargaining context, it is often necessary to view
the entire course of bargaining conduct in order to conclude
that an inference of bad faith has been raised. Simlarly, in
an interference case when balancing the harmto statutory
rights with respondent's business justification, it may require

several incidences of harnful conduct in order to tip the

neatly fit into the definitions of unlawful practices contained
in sections 3543.5 and 3543.6, it has never been the practice
of the Board to find both a violation of section 3543.5 or
3543.6 and an independent violation of the section providing
the right interfered wth.
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bal ance in the charging parties' favor. However, in all such
cases, the respondent is responsible for each incidence of
har nf ul conduct because each inplicates a duty that nay have
been breached (i.e., the duty to bargain in good faith or the
duty to refrain frominterfering with statutory rights). Here,
the failure to make further announcenents inplicates no duty,
therefore, it cannot separately nor cunulatively constitute a
vi ol ati on.

Wiile the District's alleged failure to make further
announcenents cannot be terned actionable conduct, it is
nonet hel ess rel evant evidence. The failure to nake
announcenents is consistent with the charging party's theory
that the District intentionally sought to restrict voting
opportunities (as opposed to evidence that the District did
make announcenents, which would undercut that theory). Wile
evidence of intent is not required in an interference case, it
i s nonethel ess helpful, if for no other reason than to undercut
any purported justification offered for the conduct in
question. Such allegations may even be properly included in
the conplaint, as long as it is clearly separated from the
al |l eged conduct which is actionable.

Typically, a conplaint issued by the General Counse
contains several paragraphs describing the factua
al l egations. The conplaint concludes by stating that, by
virtue of the conduct described in one or nore of the

par agraphs, a violation of the statute has occurred. The
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remai ni ng paragraphs, while alleging facts critical to the
prima facie case, are not referenced in the concl uding

par agr aph because they do not describe the actionable conduct,

i.e., that conduct which, if true, would violate the statute.
The allegations involved here are of the sanme character. Wile
they may aid in the establishnent of a prima facie case, they
do not describe conduct which is arguably unlawful due to the
underlying notive or due to its effect on statutory rights.

The Al l egations Agai nst ACT

The allegations that ACT failed to nmake any announcenents
about the election (except to send rem nders to those viewed as
likely to vote in favor of agency fees) should be analyzed in
the sanme way as the District's alleged failure to nmake
announcenents. Neither the statute nor PERB Regul ations
expressly require that ACT do anything to publicize the
election. Nor is there any duty which is inplicitly breached
by a failure to publicize. Announcenent of the election is
provided for through the enployer's posting of PERB-provided
notices. The parties are, of course; free to then engage in
el ecti oneering which does not interfere wwth free choice or the
opportunity to vote. Since there was no duty to nake
announcenents at all, the failure to include the agency fee
election in the calendar section of the ACT newsletter and the
sel ective sending of remnders to |likely supporters cannot

constitute actionable conduct.
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The majority makes nmuch of the alleged selective
notifications of the election by ACT. This allegation is
particularly enphasized in the majority's duty of fair
representation analysis. Here, the majority at |east
identifies a duty which is allegedly breached. Assum ng for
the sake of argument that the duty of fair representation

attaches in these circunstances (see discussion, infra), the

majority's analysis is unpersuasive. Inherent in that analysis
is that the duty of fair representation carries with it the
concomtant obligation, if the union chooses to notify anyone
of the election, to do so in an equal fashion.

The majority intinmates that ACT's apparent desire to have
only agency fee supporters vote reflects bad faith or
di scrim natory behavior, though it acknow edges that, "standing
al one," selective notification is viewed as | awful
el ectioneering under EERA. Yet, all that is alleged is that
ACT engaged in a typical get-out-the-vote canpaign. |[|nherent
in any such campaign is the desire to increase turnout by
supporters while avoiding any action that would increase the
turnout of opponents. To say that this is even arguably
discrimnatory or in bad faith would effectively outlaw all
such el ectioneering. Surely, the union nust be permtted to
try to influence the outcone of the vote., This is no nore in
derogati on of nonmenber rights than seeking agency fees in the
first place. After all, in such circunstances the union's

position is undoubtedly that agency fees will allow it to
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better represent all nenbers of the unit. Wile sonme may
di sagree, no one can argue that such a position is
discrimnatory or in bad faith.

Mor eover, selective notification does not interfere in any
way with the right to vote. Those not notified by the union
are in the sane position as they would have been had the union
notified no one. Since the union has no duty to publicize the
el ection, there is no effect upon statutory rights.

In sum ACT's get-out-the-vote canpaign (or "selective
notification") cannot be the basis for a violation, whether
standing alone or viewed in conjunction with the other
al l egations, because it violated no duty inposed upon ACT and
thus had no effect upon enployees' voting rights. It reflects
al l owabl e el ectioneering and no nore, regardless of its
notivation. Like the District's failure to nake announcenents,
ACT's simlar failure and its selective notification may
constitute relevant evidence, but cannot be included in the
conpl aint as actionable conduct (i.e., that conduct which
arguably did interfere wwth the opportunity to vote).

Duty of Fair Representation

The majority clains that it cannot reasonably be contended
that the duty of fair representation (DFR) does not attach to
the conduct surrounding an agency fee el ection. It bases this
conclusion solely on the fact that agency fees are within the
scope of representation (section 3543.2) and that the enpl oyer

is involved in requesting the election and posting notices
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pursuant to PERB Regul ations. | submt that this analysis is
overly sinplistic and that a thorough evaluation of the nature
of agency fees dictates that they do not represent a nmatter to
which the duty of fair representation at t aches. 2
The duty of fair representation extends only to "union

activities that have a substantial inpact on the relationship
of unit nmenbers to their enployers"” and does not apply to those
"activities which do not directly involve the enployer or which

are strictly internal union matters."” Service Enpl oyees

International Union, Local 99 (Kimmett) (1979) PERB Deci sion

No. 106; R o Hondo Col |l ege Faculty Association (Furriel) (1986)

PERB Deci sion No. 583. The key phrase is the first one, as
precedent clearly provides that a "substantial inpact on the
relationship of unit nenbers to their enployers” is the centra

characteristic fixing the paranmeters of the duty of fair

At the outset, | wish to enphasize that whether or not
the DFR attaches would not affect the outcone of this case.
Further, nonnenber rights with regard to agency fees are
protected by the unfair practice provisions of the statute
(sections 3543.5 and 3543.6) and, in fact, are nore readily
protected by those provisions given the high standard required
to prove a breach of the DFR (arbitrary, capricious or bad
faith conduct). M interest in making this point is in the
devel opnrent of a coherent and consistent body of |aw.

| recognize that ny view is seemngly inconsistent with the
result in King Gty Hgh School District Assoc, et al.
(Curero) (1982) PERB Decision No. I97 (on appeal before the
Califtornia Supreme Court), where the Board found a DFR breach
as well as interference wwth the right not to participate.
However, | note that the Board apparently just assunmed that the
DFR woul d attach wi thout analysis or citation. | find the
cases where the Board has expressly discussed the paraneters of
the DFR to be nore instructive.
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representation. Those activities which "do not directly
involve the enployer” or are "strictly internal union matters”
by definition do not carry such inpact.

Agency fees represent a "special animal" which is treated
by the statute in a peculiar fashion. While it is a matter
which is fundanentally between the exclusive representative and
unit nmenbers, it may not cone into existence absent the
agreenent of the enployer. Wile it is, thus, technically
within the scope of representation, it is not a term and
condition of enploynent vis-a-vis the enployer as are all other
matters within scope. As such, it does not have a "substantia
impact on the relationship of unit nenbers to their
enpl oyers."” The enployer's substantive involvenent ends once
an agreenent to allow agency fees is reached at the bargaining
t abl e.

Because, at the bargaining table, the exclusive

representative is acting in a representational capacity (i.e.,
acting on behalf of the unit vis-a-vis the enployer), the duty
of fair representation may attach to bargai ni ng conduct
surroundi ng the agency fee provision. However, once agreenent
is reached at the table, the exclusive representative no |onger
acts in that representational capacity. Subsequent conduct
wth regard to agency fees nust therefore be eval uated under
the unfair practice provisions of the statute.

Avai |l abl e Renedi es

The regional attorney properly found that the charging
party has no standing to file an el ection objection pursuant to
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PERB Regul ation 32738. In Bissell v. PERB (1980) 109

Cal . App. 3d 878, the court affirmed the Board' s decision that
the "parties" who may file an el ection objection pursuant to
Regul ation 32738 are clearly defined as only the enployer and

the exclusive representative (see, also, R chnond Unified

School District (1980) PERB Order No. Ad-89). Subsequently,

Regul ation 32721 (which clearly defines "parties" as the

enpl oyer and the exclusive representative in these

ci rcunstances) was pronulgated to essentially codify the

Bi ssell holding. Wile it is logical that election conduct
that could be addressed as an el ection objection mght also be
an unfair practice, including conduct that would be
insufficient to warrant a new el ection, the sane array of
remedi es cannot be avail abl e.

PERB Regul ati on 32739 sets out the powers and duties of a
Board agent in evaluating election objections. Subsection (f)
provides for dism ssal when the objections do not warrant
setting aside the election and subsection (g) provides for a
witten determ nation setting aside the election when such
action is warranted. These provisions, in conjunction with the
10-day filing period (following service of the tally of
bal | ots) provided by PERB Regul ati on 32738, clearly reflect
that the election objection procedures set out in the
regul ations are intended to provide an expedited process by
whi ch charges of serious m sconduct that may require the

setting aside of an election nmay be addressed. The rationale
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is obvious--should a rerun of the election be warranted, it
nmust be determned quickly to avoid the tremendous disruption
that a later invalidation of the election would inevitably
create. FElections are serious matters, the results of which,
once inplenented, are difficult to unwind. The short 10-day
filing period is particularly critical, since it allows the
Board to stay the results of the election prior to their

i npl enentation if serious charges are filed.

If we were to allow an election to be overturned based upon
an unfair practice charge filed by someone who has no standing
to file election objections, we would underm ne and effectively
render a nullity the existing regulatory scheme for election
objections. This would create one of two anomal ous results.
Either those without standing to file election objections would
have six nmonths to file an unfair practice charge carrying the
sane effect while the actual "parties" to the election are
restricted to the election objection procedures, or everyone
may file an unfair practice if the time for el ection objections
has passed. Cearly, given the present regulatory schenme, the
setting aside of an election cannot l|ogically be an avail abl e
remedy in an unfair practice case. Should it be determ ned
that individuals ought to be allowed to petition for a rerun of
an election, perhaps in special circunstances and/or upon a
sufficient showing of unit support, that would properly be

acconpl i shed through regul ati on changes.
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